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Appeal from the United States District Court
for the District of Arizona
Raner C. Collins, Chief Judge, Presiding

Argued and Submitted February 1, 2017
University of Arizona — Tucson, Arizona

Before: LEAVY, MURGUIA, and FRIEDLAND, Circuit Judges.
Veronica Ochoa-Valenzuela, on behalf of herself and her minor children,
sued Ford Motor Company in connection with a single-car rollover accident

involving a 2000 Ford Focus. She asserted claims for strict products liability and

*
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except as provided by Ninth Circuit Rule 36-3.
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negligence. After a mistrial because of a hung jury and a second trial lasting
sixteen days, the jury returned a verdict for Ford. Ochoa appeals the judgment of
the District Court for the District of Arizona and the order denying her Rule 59
motion for a new trial. Ochoa asserts the following challenges: 1) several of the
district court’s pre-trial and trial evidentiary rulings were erroneous and
prejudicial; 2) the district court abused its discretion in instructing the jury on the
standard of care; and 3) the district court erred in granting partial summary
judgment as to the claim for punitive damages.! We have jurisdiction under 28
U.S.C. § 1291, and we affirm.

The parties are familiar with the facts, so we do not repeat them here.

A. Evidentiary Rulings
1. Cross-examination of expert witnesses

Ochoa argues that the district court admitted inadmissible hearsay during
cross-examination of one of her expert witnesses, Brian Herbst, by allowing him to
be questioned about an opinion his business partner stated during a deposition in an

unrelated case. Ochoa simultaneously contends that the district court erred by not

' We reject Ford’s contention that Ochoa’s opening brief wholly fails to satisfy
Fed. R. App. P. 28 such that we should strike her brief and dismiss the appeal.
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allowing her counsel to question one of Ford’s experts using the deposition
testimony of an expert in another unrelated case. Ford argues that its cross-
examination of Herbst about his business partner’s opinions was permissible
because Herbst had relied on them in forming his own opinions, and because the
questions were impeachment and intended to show bias or prejudice.

The record shows that neither party’s expert had relied on the testimony of
either out-of-court witness to form his expert opinion in this case. See Fed. R.
Evid. 703. There is also no hearsay exclusion or exception applicable to this
situation. See Fed. R. Evid. 801, 802, 803. Indeed, Ford concedes that Rule
803(18) is inapplicable. While inquiry into the existence of bias or prejudice of an
expert is permitted, United States v. Preciado-Gomez, 529 F.2d 935, 942 (9th
Cir. 1976), the use of testimony from another expert who did not testify in this trial
constitutes admission of inadmissible hearsay. See In re Hanford Nuclear
Reservation Litig., 534 F.3d 986, 1012 (9th Cir. 2008). The district court,
therefore, did not err by precluding examination about another expert’s
contradictory testimony during Ford’s expert’s trial testimony. On the other hand,
the district court abused its discretion by allowing Ochoa’s expert to be asked

about a conflicting opinion stated by his business partner, where it had not been
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established that the testifying expert had endorsed or adopted the partner’s opinion.

Even though the district court committed error, reversal is not warranted
because the error was harmless. See McEuin v. Crown Equip. Corp., 328 F.3d
1028, 1032 (9th Cir. 2003) (““A reviewing court should find prejudice only if it
concludes that, more probably than not, the lower court’s error tainted the verdict.”
(quoting Tennison v. Circus Circus Enters., Inc., 244 F.3d 684, 688 (9th
Cir. 2001)). In this particular case, the out-of-court deposition testimony was not
admitted into evidence during the trial. Inquiry into the partner’s opinion was
limited to a very small portion of Herbst’s cross-examination, and Herbst was
allowed to explain why and how he held an opinion that appeared to differ from
that of his partner. Finally, the “impeached” roof-strength opinion was not the
cornerstone of Herbst’s expert testimony.

During closing argument, defense counsel challenged Herbst’s credibility
and made reference to his partner’s out-of-court opinion. Although it was
inappropriate for counsel to suggest that the partner had expressed an opinion in
this case, this fleeting reference to the partner’s opinion was harmless. Herbst had
expressed various opinions at trial—opinions not limited to roof strength, but also
about roof design, roof testing, and the foreseeability of Ochoa’s injuries. There is

4
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no indication in the record that Herbst’s testimony or his business partner’s opinion
was discussed at length by defense counsel during closing arguments. Ochoa also
had another expert, Carley Ward, who testified about causation and roof crush. On
this record, we cannot conclude that, had the partner’s opinion testimony been
excluded, it would have altered the result of the trial.
2. Exclusion of an expert

The district court excluded the expert testimony of Ochoa’s federal safety
standard expert, Allan Kam, as not relevant. We review for abuse of discretion the
exclusion of expert testimony. United States v. Benavidez-Benavidez, 217 F.3d
720, 723 (9th Cir. 2000). On appeal, Ochoa argues that Kam, a former government
lawyer, would have offered testimony relevant to the applicable federal safety
standard and how the federal agency charged with issuing the standard created it.
We find no abuse of discretion in the district court’s exclusion of Ochoa’s expert
testimony regarding the federal safety standards.

“The relevancy bar is low, demanding only that the evidence ‘logically

299

advances a material aspect of the proposing party’s case.”” Messick v. Novartis

Pharm. Corp., 747 F.3d 1193, 1196 (9th Cir. 2014) (quoting Daubert v. Merrell

Dow Pharm., Inc.,43 F.3d 1311, 1315 (9th Cir. 1995)). Ochoa argues that the
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exclusion of Kam’s testimony prevented her from presenting ““a realistic view” of
the applicable federal safety standards, and permitted Ford to create the false
impression that formal compliance with federal standards meant the vehicle was
reasonably safe. This was not a case of minimal compliance, however—the roof of
the car had more than double the strength required by the federal standard. Ochoa
had an engineering expert who emphasized his opinion that the standard was
insufficient. We hold that the district court did not abuse its discretion in
excluding Kam’s testimony because its probative value was substantially
outweighed by the waste of time that would be involved.
3. Exclusion of documents and testimony

Ochoa contends that the district court abused its discretion by excluding
three Ford documents from the 1960s. The district court excluded these documents
as irrelevant. According to Ochoa, these three documents are indisputably relevant
and should have been admitted to show, among other things, that strong roofs
protect vehicle occupants from severe injury better than a weak roof. The district
court acted within its discretion by excluding these exhibits because they were not

probative of whether the 2000 Ford Focus was defective. See Fed. R. Evid. 402.
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Ochoa next contends that the district court erred by excluding evidence that
demonstrated what Ford knew after the vehicle’s manufacture in 2000. Given
Ochoa’s failure to direct the court to the specific rulings that prevented her from
introducing any testimony and all but one “post-2000” document, we cannot say
that the district court committed reversible error. It is impossible to determine
whether the evidence should have been admitted or excluded without
understanding what the documents or testimony were offered to prove. Because
Ochoa did not support her post-2000 evidentiary arguments with adequate citations
to the record, we deem these arguments waived. See Alaskan Indep. Party v.
Alaska, 545 F.3d 1173, 1181 (9th Cir. 2008) (“Because Appellants have provided
no citation to the record or support for their claim [], we hold that this argument is
waived.”); see also Fed. R. Evid. 103(a)(2) (to claim an evidentiary error on the
basis of excluded evidence, a party must inform the court of its substance by an
offer of proof, unless the substance was apparent from the context).

Ochoa directed the court to the exclusion of a 2008 study authored by the
Insurance Institute for Highway Safety. Here, Ochoa’s primary argument is that
the district court had allowed the study to be read to the jury during the first trial

(which resulted in a mistrial), but clearly erred by excluding it in the second trial.
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Although the district court ruled differently on the same piece of evidence between
trials, the district court did not abuse its discretion by excluding a study that does
not address the product at issue or whether it was unreasonably dangerous, even at
the time of trial. We need not decide whether the district court ruled correctly in
the first trial.
B. Jury Instructions
Ochoa’s contentions regarding the district court’s refusal to give a special
jury instruction about the standard of care are without merit. We review civil jury
instructions for abuse of discretion. See Gilbrook v. City of Westminster, 177 F.3d
839, 860 (9th Cir. 1999). The district court fairly and adequately covered the
standard of care in its instructions to the jury, correctly stated the law, and
provided jury instructions that overall were not misleading. See id.; see also Dart
v. Wiebe Mfg., Inc., 709 P.2d 876, 883-84 (Ariz. 1985) (in banc).
C. Punitive Damages
Because we find no error requiring reversal, we need not reach the issue of
whether the district court correctly granted partial summary judgment on the issue
of punitive damages.

AFFIRMED.
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United States Court of Appeals for the Ninth Circuit

Office of the Clerk
95 Seventh Street
San Francisco, CA 94103

Information Regarding Judgment and Post-Judgment Proceedings

Judgment
. This Court has filed and entered the attached judgment in your case.
Fed. R. App. P. 36. Please note the filed date on the attached
decision because all of the dates described below run from that date,
not from the date you receive this notice.

Mandate (Fed. R. App. P.41; 9th Cir. R. 41-1 & -2)
The mandate will issue 7 days after the expiration of the time for
filing a petition for rehearing or 7 days from the denial of a petition
for rehearing, unless the Court directs otherwise. To file a motion to
stay the mandate, file it electronically via the appellate ECF system
or, if you are a pro se litigant or an attorney with an exemption from
using appellate ECF, file one original motion on paper.

Petition for Panel Rehearing (Fed. R. App. P. 40; 9th Cir. R. 40-1)
Petition for Rehearing En Banc (Fed. R. App. P. 35; 9th Cir. R. 35-1 to -3)

(1) A. Purpose (Panel Rehearing):
. A party should seek panel rehearing only if one or more of the following
grounds exist:
> A material point of fact or law was overlooked in the decision;
> A change in the law occurred after the case was submitted which
appears to have been overlooked by the panel; or
> An apparent conflict with another decision of the Court was not
addressed in the opinion.
. Do not file a petition for panel rehearing merely to reargue the case.

B.  Purpose (Rehearing En Banc)

. A party should seek en banc rehearing only if one or more of the following
grounds exist:

Post Judgment Form - Rev. 08/2013 1
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> Consideration by the full Court is necessary to secure or maintain
uniformity of the Court’s decisions; or

> The proceeding involves a question of exceptional importance; or

> The opinion directly conflicts with an existing opinion by another
court of appeals or the Supreme Court and substantially affects a
rule of national application in which there is an overriding need for
national uniformity.

(2) Deadlines for Filing:

. A petition for rehearing may be filed within 14 days after entry of
judgment. Fed. R. App. P. 40(a)(1).

. If the United States or an agency or officer thereof is a party in a civil case,
the time for filing a petition for rehearing is 45 days after entry of judgment.
Fed. R. App. P. 40(a)(1).

. If the mandate has issued, the petition for rehearing should be
accompanied by a motion to recall the mandate.

. See Advisory Note to 9th Cir. R. 40-1 (petitions must be received on the
due date).

. An order to publish a previously unpublished memorandum disposition
extends the time to file a petition for rehearing to 14 days after the date of
the order of publication or, in all civil cases in which the United States or an
agency or officer thereof is a party, 45 days after the date of the order of
publication. 9th Cir. R. 40-2.

(3) Statement of Counsel
. A petition should contain an introduction stating that, in counsel’s
judgment, one or more of the situations described in the “purpose” section
above exist. The points to be raised must be stated clearly.

(4) Form & Number of Copies (9th Cir. R. 40-1; Fed. R. App. P. 32(c)(2))

. The petition shall not exceed 15 pages unless it complies with the
alternative length limitations of 4,200 words or 390 lines of text.

. The petition must be accompanied by a copy of the panel’s decision being
challenged.

. An answer, when ordered by the Court, shall comply with the same length
limitations as the petition.

. If a pro se litigant elects to file a form brief pursuant to Circuit Rule 28-1, a
petition for panel rehearing or for rehearing en banc need not comply with
Fed. R. App. P. 32.

Post Judgment Form - Rev. 08/2013 2
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. The petition or answer must be accompanied by a Certificate of Compliance

found at Form 11, available on our website at www.ca9.uscourts.gov under
Forms.

. You may file a petition electronically via the appellate ECF system. No paper copies are
required unless the Court orders otherwise. If you are a pro se litigant or an attorney
exempted from using the appellate ECF system, file one original petition on paper. No
additional paper copies are required unless the Court orders otherwise.

Bill of Costs (Fed. R. App. P. 39, 9th Cir. R. 39-1)
. The Bill of Costs must be filed within 14 days after entry of judgment.
. See Form 10 for additional information, available on our website at
www.ca9.uscourts.gov under Forms.

Attorneys Fees
. Ninth Circuit Rule 39-1 describes the content and due dates for attorneys fees
applications.
. All relevant forms are available on our website at www.ca9.uscourts.gov under Forms
or by telephoning (415) 355-7806.

Petition for a Writ of Certiorari
. Please refer to the Rules of the United States Supreme Court at
www.supremecourt.gov

Counsel Listing in Published Opinions

. Please check counsel listing on the attached decision.
. If there are any errors in a published opinion, please send a letter in writing

within 10 days to:

> Thomson Reuters; 610 Opperman Drive; PO Box 64526; St. Paul, MN 55164-
0526 (Attn: Jean Green, Senior Publications Coordinator);

» and electronically file a copy of the letter via the appellate ECF system by using
“File Correspondence to Court,” or if you are an attorney exempted from using
the appellate ECF system, mail the Court one copy of the letter.

Post Judgment Form - Rev. 08/2013 3
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United States Court of Appeals for the Ninth Circuit

BILL OF COSTS

This form is available as a fillable version at:
http://cdn.ca9.uscourts.gov/datastore/uploads/forms/Form%2010%20-%20Bill%200f%20Costs.pdf.

Note: If you wish to file a bill of costs, it MUST be submitted on this form and filed, with the clerk, with proof of
service, within 14 days of the date of entry of judgment, and in accordance with 9th Circuit Rule 39-1. A
late bill of costs must be accompanied by a motion showing good cause. Please refer to FRAP 39, 28
U.S.C. § 1920, and 9th Circuit Rule 39-1 when preparing your bill of costs.

V. 9th Cir. No.

The Clerk is requested to tax the following costs against:

Cost Taxable
under FRAP 39, REQUESTED ALLOWED
28 U.S.C. § 1920, (Each Column Must Be Completed) (To Be Completed by the Clerk)
9th Cir. R. 39-1
No.of | Pagesper | Costper TOTAL No. of | Pages per | Cost per TOTAL
Docs. Doc. Page* COST Docs. Doc. Page* COST
Excerpt of Record $ $ $ $
Opening Brief $ $ $ $
Answering Brief $ $ $ $
Reply Brief $ $ $ $
Other** $ $ $ $
TOTAL: |$ TOTAL: |$

* Costs per page: May not exceed .10 or actual cost, whichever is less. 9th Circuit Rule 39-1.

** Other: Any other requests must be accompanied by a statement explaining why the item(s) should be taxed
pursuant to 9th Circuit Rule 39-1. Additional items without such supporting statements will not be
considered.

Attorneys' fees cannot be requested on this form.
Continue to next page
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Form 10. Bill of Costs - Continued

I, , swear under penalty of perjury that the services for which costs are taxed

were actually and necessarily performed, and that the requested costs were actually expended as listed.

Signature

("s/" plus attorney's name if submitted electronically)

Date

Name of Counsel:

Attorney for:

(To Be Completed by the Clerk)

Date Costs are taxed in the amount of $

Clerk of Court

By: , Deputy Clerk
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